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This paper is an introduction to copyright issues which arise for libraries and educational
institutions when privately owned copyright material is accessed, used or copied either in
libraries or educational institutions or, alternatively, remotely via online media. To
identify these issues some sections of the Copyright Act 1968 (Cth.) ("Act") are
considered.

1. Framework of existing copyright law

Copyright law is part of a legal hierarchy. It is a subset of intellectual property law which

in practice tends to be related to commercial or business law. !

Australia has obligations under a number of international agreements for the protection
of copyright and related rights. These include the Berne Convention for the Protection of
Literary and Artistic Works and the Agreement on Trade-Related Aspects of Intellectual
Property Rights, including Trade in Counterfeit Goods (TRIPS Agreement). These
obligations impose a number of fundamental principles which have been set out in the
Act.

2. The basic checklist - when and how much can you copy?

It is possible to draw out of the Act a basic checklist to help distinguish permitted from
infringing copying. In broad terms, if the answer to each of the following is "yes", then
infringement exists.

1. Is there copyright in the work being copied (ie copyright has
not expired, the work is original and not in the public
domain)?

2. Is an expression of an idea being copied - not just an idea?

3. Is a substantial part being copied?

4. Is one of the exclusive rights of the copyright owner involved?

5. Is there a defence for the copying - non-profit library

copying for research or study, fair dealing, an express or
implied licence permitting copying, or other defence?

1 This statement makes sense when we are talking about Anglo-American copyright
law but it does not apply to copyright law in continental Europe.

www.dilanchian.com.au

Reproduction permitted for non-commercial use, provided the author’s credit is preserved.
For other uses send an email to info@dilanchian.com.au. Copyright © Dilanchian 2003.



Digital Media Copyright, Collection Agencies and Fair Dealing DILANCHIAN

6. Have the limits of such defences been exceeded (consult the
Copyright Act, any licence provided by the owner and
industry conventions)?

The focus of this paper is on questions 5 & 6.

Generally the above basic checklist works well when applied to copying of paintings,
books, sound recordings and other physical assets. Problems arise in occasional cases,
particularly where digital media is involved.

3. Copying for library users

In this section we consider the defence in question 5 above involving copying for library
users.

Division 5 of part lll of the Act is headed "Copying of Works in Libraries or Archives". In
division 5 there are sections relating to copying by libraries and archives for library
users (section 49), copying by libraries or archives for other libraries or archives (section
50) and copying for preservation and other purposes.

Section 49 is lengthy and in effect gives staff of a non-profit library or archive a limited
right to copy a work for a library user who requests it for research or study.

Before and after section 49, the Act sets out other rights specifically for copying in and
by libraries. Briefly, this includes the right:

. to permit an individual to make a copy without direct permission from the

copyright owner in circumstances where "fair dealing” applies (section 40);2

. of parliamentary libraries for them to make copies or do anything for the sole
purpose of assisting a member of parliament to perform that member's duties
(section 48A, see also section 104A);

. to make copies of unpublished works, recordings and films (sections 51 and
110A);
. to make a single "working copy", "reference copy" or "replacement copy" of a

work kept in the Australian Archives (section 51AA);

. to make a copy of a literary, dramatic, musical or artistic work, sound recording
or film, that forms part of the collection of a library for preservation purposes
(section 51A; section 110B).

We are focusing on copying for library users for a reason. On the basis of the High
Court's decision in University of New South Wales v Moorhouse (1975) 133 CLR 1, an

2 Itis clear from Copyright Agency Limited v Haines (1982) 40 ALR 264 that section
40 is not available to educational institutions making multiple copies of copyright
material. The case involved a memorandum to schools from the Director General of
Education for NSW that purported to explain the provisions of the Copyright Act
relevant to schools. parts of the memorandum were held to be inaccurate and
misleading and it was ordered to be withdrawn.
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open information management system may mean a library unknowingly "authorises" the
making of an infringing copy. The section3 in the Act which provides that a library will
not be liable for authorisation of infringements if a prescribed copyright notice appears,
used to only apply to "reprographic reproduction”. The Copyright Amendment (Digital
Agenda) Act 2000 (Cth) modifies the existing copyright notice that most libraries use (the
notice which is on or near photocopiers) and adds two new notices which libraries will
need to use (the second notice will need to be used only if they provide document
supply). A copy of the notice is available at:
http:/ /www.digital.org.au/alcc/newcopyrightnotice.rtf

Before turning to the additional complexity introduced by digital technology, the context
of copying in educational institutions needs greater detail.

4, Licences from collection agencies

Question 5 of the above basic checklist refers to express and implied licences permitting
copying.

The licences referred to in question 5 include express copyright licences permitting
copying. A specific type includes licences from collection agencies, a type of copyright
licence discussed in this section. In law, a distinction is made between things which are
express and things which are implied. Licences, statements, representations and legal
rights may be:

. express if they are stipulated, specified, set out, communicated or disclosed in
clear words; or alternatively

. implied if that arises from the context or circumstances, eg in the dealings or
conduct between parties to a transaction.

In law, a licence is a type of legal right. Licences are found in statutes as well as in
private transactions such as in contracts. The Copyright Act contains numerous references
to licences (eg sections 15, 47A, 122, 135ZZZE, 137, 154-159, 196, 228, 232, 239
and 248).

Copying by educational institutions, large corporations and other heavy users of
copyright material may be permitted by statutory licence schemes under the Act - part
VA in respect of television and radio broadcasts and part VB in respect of literary,
dramatic, artistic and musical works.

Statutory licences involve paying fees to collection agencies (also known as "collecting
societies"). The establishment of a collection agency is generally subject to the approval
of the Attorney-General and meeting certain requirements in the Act and its regulations.
Each collection agency is required to comply with strict reporting and accounting
procedures specified in the Act.

The Copyright Tribunal has the power to review certain licence schemes.
Depending on the types of copyright materials copied and other considerations, an

educational institution or other public or private organisation or business entity may have
the following collection agencies on its payroll:

3 Section 39A.
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. Australian Mechanical Copyright Owners Society Ltd (AMCOS) represents
virtually all music publishers - the owners of copyright in published musical
works and accompanying lyrics - in relation to reproduction licences (but not
performing rights). It administers certain rights and is the initial point of contact
for licences to dub music onto film and record published music. AMCOS has a
voluntary licence in place with most primary and secondary schools in relation to
the copying of sheet music, however CAL administers the statutory licence
scheme in this regard. http://www.apra.com.au

. Australian Performing Rights Association Ltd (APRA) represents its members
(about 30,000 songwriters and music publishers) and offers blanket and per
use licences for the public performance, broadcast or diffusion of music. In other
words APRA collects fees for live, broadcast and transmitted music. APRA's
licensees are radio and television stations, pay-television operators, venues
playing music and online businesses using music in some form. Songwriters and
music publishers assign their rights to APRA which then collects fees on their
behalf. As part of a world-wide network of similar organisations, APRA also
provides local representation for more than 1,000,000 international composers.
http://www.apra.com.au/

. Copyright Agency Ltd (CAL) was established in 1974 by the Australian Society
of Authors and the Australian Publishers Association with assistance from the
Copyright Council. Its principal function is to administer the copying of print
material in educational institutions. It also represents writers and publishers in
offering licences for the copying of works in press clipping services in
government departments, businesses, corporations and non-profit associations.
CAL also represents many journalists either as individuals or as members of the
Media, Entertainment and Arts Alliance. http://www.copyright.com.au/

. Phonographic Performance Company of Australia Ltd (PPCA) licenses the
public performance and broadcasting of sound recordings and the public
exhibition of music videos. A licence from PPCA gives the holder a non-exclusive
right to publicly perform and/or communicate sound recordings or music videos
released on  record labels  controlled by PPCA’'s  members.
http:/ /www.ppca.com.au/

. Screenrights, the trading name of the Audio-Visual Copyright Society Limited,
represents owners of copyright in films and television. Screenrights administers
the statutory licence for educational copying from television. These services
include an educational service in Australia and New Zealand (allowing
educational institutions to copy from television provided they pay a royalty to
the rightsholders in the programs they tape). http://www.screen.org/

. VISCOPY Ltd is a collecting society for the visual arts, and was launched in
October 1995. It licences the use of artistic works on behalf of visual artists,
including photographers. It has over 600 members as well as affiliations and
reciprocal arrangements with 42 international visual arts copyright agencies.
These affiliated organisations are able to license the works of Australian visual
artists in overseas territories. http://www.viscopy.com/

For educational institutions there are two methods collecting agencies use to collect fees.

The first is a records system in which an amount is paid to the agency for each licensed
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copy made by an institution. An amount is set by agreement between the agency and
the institution (see section 135ZV(1)) or by the Copyright Tribunal if the parties do not
reach agreement.

The second method for setting fees is the sampling system. Here an annual sum is paid to
the agency per student for the relevant institution. This sum is also set by agreement or,
failing that, by the Copyright Tribunal.

The statutory licence scheme specified in part VB of the Act is headed "Copying of works
etc. by educational institutions and other institutions". The part relates to "eligible items",
a term defined in section 135ZC that includes a wide range of copyright material.

5. Fair dealing and other defences

In this section we consider fair dealing and other specific defences referred to in
question 5 of the above basic checklist.

Fair dealing for research or private study is an acceptable derogation from copyright
under Article 9(2) of the Berne Convention which provides that countries of the Union
may "permit the reproduction of [literary or artistic works]... provided [this] does not
conflict with normal exploitation of the work and does not unfairly prejudice the
legitimate interests of the author."

Where a librarian is copying for a user sections 49 and 50 are relevant.

Where a user is copying in a library the user is subject to the principles of fair dealing
specified in various sections of the Act. The sections relating to fair dealing and to other
defences are distinguished on the basis of the purpose for which copying is being
carried out by the user:

. research and study (sections 40 and 103C)

. criticism or review (sections 41 and 103A)

. reporting news (sections 42 and 103B)

. giving professional legal advice (section 43(2))
. judicial proceedings (section 43(1))

It has been observed that "the fact that fair dealing is "pigeon-holed in this manner is

unfortunate...".4 The opportunities for a successful defence "seem narrow" for a library
to rely on such fair dealing provisions when copying for a user. This is because the fair
dealing provisions appear to require that the person with the requisite fair dealing

purpose be the person carrying out the copying.5

Some copying is deemed fair. The well known 10% or "reasonable portion" quantitative

4 Copyright Bulletin Issue Number 2, September 1994, Australian Council of Libraries
and Information Services p. 2.

S |bid, p. 4 citing in particular De Garis v Neville Jeffress Pidler (1990) 18 IPR 292.
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test appears in section 40(3) but interestingly:

. it does not apply to artistic work;
. there is no equivalent for it for films or sound recordings;
. the definition of "reasonable portion" in section 10(2) uses the terms "pages”

and "chapters" and of course it is difficult to make analogies for these terms
when a user seeks to deal fairly with a computer program, an electronic online
database or a CD-ROM multimedia work.

6. Issues for future directions

Since the commencement of its market development in Australia in about 1993, digital
media (whether on disc or online) has been in somewhat of a legal and business grey
area among the traditional information, entertainment and communications industries.
Digital media seems to be a classic disruptive technology and hence it does not conform
to established legal and industry structures, frameworks and relationships. The name of
the phenomena has changed several times since 1993. Though currently often know as
"digital media", it has at various times been referred to as multimedia, interactive
multimedia, new media, CD-ROM, online media, e-commerce, DVD media, and e-
business. Digital media is not mature or stable state technology and it is not easily
integrated into existing parameters. It should not be surprising that copyright law in
Australia remains designed broadly around a number of established industries: print
publishing, music, film, TV and radio broadcasting and computer software.

The concern of digital media industries to protect their intellectual property assets and
maximise returns from them is no less than the desire of librarians to provide a

professional level of service to cater for the fair use needs of library users.

Libraries and the user community is faced with these three questions.

. What can be done for free?

- eg fair dealing
. What can be done for a set fee?

- statutory licence from a copyright collection agency
. What can be done for a negotiated fee?

- voluntary licence

When facing such questions, law makers are faced with at least four questions:

. Can existing rules be further extended, reworked and reformed?
. Which rules are obsolete?

. Where new rules are needed?

. Are rules needed at all?

These questions arise in a context in which there increasingly appear to be very real
theoretical and practical limits to what can be achieved with law.

Copyright law in some ways is reaching the limits of its capability via text to control the
reality for which it was designed. Lawyers will have to work very closely with a wide
range of industries, practices and disciplines if they are to develop approaches and
maybe revised copyright laws, suitable for the digital media environment.
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Like most other law, copyright tries to represent or reproduce the "real world" by using
text, ie just words. To their detriment, lawyers only occasionally use numbers and rarely
use graphs and diagrams to convey ideas. And while lawyers are involved with ideas,
managers need to turn them into process and practical outcomes. Statutes have only
recently adopted a trend towards plain language and a format that borrows from
management documents which set out goals and objectives at the outset. In so far as law
is dominated by concepts expressed in text it exists in two principal types of books of
law. These are firstly books containing statutes and secondly books containing reports of
decided cases. In such a reality, ambiguity is ever present as text is regularly pushed to
the limit of its capacity to communicate precisely.

Closer study of the past as well as recent developments can only help when we are
formulating ideas for the future. There are few works on the historical development of
copyright law and copyright economics®. Robust critiques of the standard rendition of the
origins, rationales and economics of Anglo-American and European copyright law are
long overdue.

At this time of ongoing disruptive change, headlines continue to scream for solutions. For
the problems raised by electronic copying, lawyers are trained to concentrate on text-
based solutions involving reworking copyright's core concepts. Among economists the
trend remains to focus on removal of trade barriers to support competition and other
outcomes. Technologists remain dedicated to technological solutions. Meanwhile most
non-specialists probably simply think of copyright in terms of ethical principles about
what's right and what's wrong. Perhaps a useful common sense observation is that a
longer term resolution will emerge when legal, economic, technological and ethical
approaches reach a new point of compromise and stability.

6 Two useful works: M. Ethan Katsh, The Electronic Media and the Transformation of Law
(Oxford University Press, New York, 1989); and Celia Lury, Cultural Rights: Technology,
Legality and Personality (Routledge, London, 1993).
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