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What's a collaboration? 
 
At Dilanchian, for 
simplification purposes we 
use the term "collaboration" 
as a category for joint 
ventures, co-productions, 
strategic alliances, and 
partnerships. It is a broad 
category. For us it sometimes 
includes franchises, structured 
networks, intellectual property 
distribution or licensing 
arrangements or other types 
of contractor agreements. 
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Noric Dilanchian , Managing Partner 
noricd@dilanchian.com.au 
 

If you are entering into a collaboration, obtain 
advice from advisers familiar with collaborations in 
practice as well as your specific circumstances. 

 
This is one of our many 
findings from research we 
recently conducted after 
we were startled by 
recurring features in 
referral work to our firm. 
Over the last seven 
months assisted a stream 
of new clients all of whom 
were in difficulty or 
disputes because their 
collaboration had stalled 
or collapsed, generally 
within one to three years 
of establishment. 
 

These new clients had entered different types of 
collaborations (see definition in the above box). 
 
In each case there had been at least one lawyer 
involved as an adviser for at least one of the 
parties. Yet disturbingly that lawyer's contribution 
was found wanting during the dispute which came 
to our firm. It failed to help overcome the dispute. 
 
We noted that the prior lawyer had typically 
prepared a foundational collaboration contract  
for the venture, eg a partnership agreement, 
shareholders agreement or contractor agreement. 
This was signed and filed away till the parties fell 
into dispute. At that stage the foundational 
document was of little use. We asked - Why? 
 
The reason was the foundational contract was a 
generic document, and therefore was insufficiently 
customised for the specific parties and situation. 

 Know others 
We also discovered that these recent collaborator, 
entrepreneur or commercialisation disputes 

referred to us involved personality incompatibilities 
between the parties in the projects and contracts. 
 
The pre-dispute legal issues were made worse by 
personality differences between the parties. These 
differences became critical or central to their 
dispute. Due to what we would describe as 
"conventional lawyering" the differences were 
barely worked into the legal design of the contract 
between the parties. They could have been 
reflected both in the contract and other documents. 
 
Our learning was confirmed and so we recommend 
that you apply a compatibility checklist  before 
embarking on a collaborative relationship. Ask: 
• Do you know these people, your potential 

partners? Get to know their psychology before 
diving into complex business relationships. Link 
informally for a trial period. Test them. 

• What personality type are they? 
• How can you encourage them to fine-tune the 

project and contracts? People who want to fast 
track contracts and the development of a 
venture may be right. They may also be 
careless as collaborators, have other intentions, 
or need training or better advisers. 

• What are their motives? Make sure your 
motives are compatible before you sign. 

• When the going gets tough will they pull with 
you or against you? 

• Do they trust you? Be wary if they insist on 
extensive measures to protect their interests 
without affording you comparable protection. 

• Do they respect you? If not, it’s unlikely you’ll 
work together successfully. 

• Are they too good to be true? Use the tools in 
this article to “smoke out” undesirable 
collaborators. 

 

 Know yourself 
So much for assessing your compatibility with your 
prospective collaborator. How well do you know 
yourself? Ask others for their opinions of you. 
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All relationships are 
different and an 

agreement should be 
customised to reflect 

the actual arrangement 
between the parties.  

An entrepreneur can end up wearing a lot of hats. 
Record in a note to yourself which hat fits you well, 
and which doesn’t. Assess yourself, including: 
• Causes for success or failure in your past 

projects. Is there a pattern in your affairs? 
• Your motives and life ambitions. Which of your 

goals does this next project help achieve? 
• Your experience or lack of experience in an 

area vital to your joint project. What's your 
solution for any gap in your experience, skills or 
competency? 

• Your strengths and especially your 
weaknesses. Instead of plugging your weak 
points a poor or fake "collaborator" may mine 
them! 

• Your understanding of the economic, technical, 
accounting, legal and management issues 
affecting the business model. Get advice. 

 

 No plan, no skyscraper 
Beginning a collaborative venture without 
formulating plans (preferably in writing) is akin to 

building a skyscraper without laying 
the foundations. Unsurprisingly, all of 
the collapsed collaborations recently 
referred to us had never been properly 
planned. Half had no formal plan. 
 
Plan early, it gets harder. First, in the 

early, exciting stages of a venture it seems difficult 
to find time to plan. Second, after business fires up 
there seems no time to plan. Finally, when 
planning becomes vital, it can be too late to plan. 
 
Attempt consensus easier, its easier.  If a plan is 
developed at the start, improvements and 
objections can be dealt with more efficiently. 
 
There are many types and variables for planning 
documents. To save time call us to email you 
the formats for template plans of various types.  
They will help avoid many of the traps for young 
players discussed in this article. 
 
As a guide, common questions for plans include:  
• Who are the parties? 
• What is the project and what are the 

deliverables, and by who and when? 
• What are the deadlines and milestones? 
• What are the financial terms and where are 

they recorded? Are they detailed and realistic? 
• What fall back position or security is in place if 

things don't go to plan? 
 

 Keep good records  
If your planned skyscraper is going up and up, are 
you also keeping records of developments in case 
obstacles arise? Record the variation date and 
details and the rationale for the variation. Without 
records, in a dispute with former partners you may 

be unconvincing in your evidence of who said 
what, to who, how long, when and why. 
 
The legal process involves stating positions based 
on such facts , testing the existence or otherwise of 
facts and weighing the  evidence in support . The 
legal process puts weight on written evidence 
rather than oral statements. If legal weights in a 
legal scale are placed against a pile of your 

unrecorded discussions, your hours of 
phone and meeting raves may be 
weightless. 
 
As you develop your venture make 
diary or file notes of any important 
communication that takes place and 

regularly review developments. Get in the habit of 
reaching for a pen and taking notes when you hear 
the phone ring. Get more value out of these 
records by occasionally sharing a file of them with 
your lawyer and other professional advisers. Make 
sure you write in clear and comprehensive 
language so others can comprehend them. Avoid 
bullet point commentary, they are usually 
insufficient, they weigh less. 
 
Keep all letters, memos, faxes, notes and emails 
for later reference. Collating records may seem 
less important when you have limited time but if 
issues or problems arise the records then help 
produce cheaper, faster and better solutions. We 
have seen innumerable matters where some 
records could have saved a client from litigation 
and substantial flow-on damage. Records make 
and save money. They make it easier for you to 
get a lawyer to assess the position, develop a 
solution, and negotiate settlement, a compromise 
or a clear path forward. 
 
It is sad to see a person fail in a dispute or 
litigation because of a lack of records or prior 
advice. Where an individual is involved the loss 
may also be personal. It's a familiar pattern - loss 
of a bucket of money leading to loss of a house, 
possessions, relationships, a marriage, lifestyle, 
and ultimately health. 
 

 Beware of standard forms 
Put simply, beware the standard form agreement! 
Often clients arrive at our email in-box seeking 
help only after they’ve 
signed, with no advice, 
the collaborator’s 
template or "standard" 
agreement. 
Even if your prospective 
collaborator says, “all 
our collaborators sign 
this,” don’t. 
Relationships differ. A contract should be 
customised to reflect the people and actual 
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arrangement in the project and your learning and 
use of the above processes. 
 
In one instance, key elements of a client’s 
contractor relationship [as an agent for a "wealth 
creation" (read mortgage broking) business] were 

not referred to in the sole 
agreement between the 
client/agent and the broker. When 
the Sydney real estate "boom" 
market deflated and commission 
problems arose for all, our agent 
client was left exposed to claims 
based solely on the now holy 

contract. Verbal commitments were ignored. The 
clauses in the "standard" contract became like a 
set of dominos cascading onto our client. The 
moral of the story: Make sure contracts are 
adapted to your needs and keep written records. 
 

 Beware of under-skilled 
business lawyers  

Increasingly we find ourselves advising clients who 
have signed contracts which neither they nor their 
lawyers who drafted them really understand. 
 
Indeed our recent experience is that increasingly 
legal problems are created by generalist business 
lawyers challenged by intellectual property and 
even contract law and practice. 
 
Admittedly generalist business lawyers have a lot 
to get right. As a press release succinctly noted for 
a recent research study into contract law: 

 
To date there are over 6,000 Australian 
cases on contracts, over 900 of them in the 
High Court of Australia. There is wide 
agreement that it is becoming increasingly 
costly to locate, comprehend and apply.1 

 
For legal advisers a complexity is that conventional 
contract law theory is founded on the unspoken 
assumption that parties enter into contracts 
following rational thought. This theory conveniently 
excludes real world complexity, eg often contract 
entry follows the complex interplay in negotiations 
and contracting between law, economics, 
psychology and unequal bargaining positions. We 
say a good lawyer and a good foundational 
collaboration contract should fully treat these 
considerations. 
 
We also recommend that you familiarise yourself 
with all relationship documents, such as emails, 
letters, deal memos, MOUs, heads of agreement, 
terms sheets and contracts. Read them and 
assess the overall context and each collaborator’s 

                                                
1 M P Ellinghaus, E W Wright and Maria Karras "Models 
of Contract Law: An Empirical Evaluation of their Utility", 
Federation Press, Sydney 2005. 

true motives and then test the documents against 
the collaboration's requirements and objectives. 
Adjust the documents as needed and seek advice 
where appropriate. 
 
Of course problems can arise even in a thought 
out situation but at least the solution can then be 

simpler to implement. For 
example, what if your former 
collaborator attacks suddenly and 
with force? If your footing is right, 
one judo technique is to use your 
attacker’s momentum and weight 
to fling him or her to the ground. 
This move can work also in 

business law and intellectual property law, if you 
have the right documents or positioning you can 
fling an attacking collaborator. 
 
In summary 
The key points for aspiring collaborators are: 
 
1. Know who you’re getting involved with 
2. Be aware of your own motives and limitations 
3. Customise standard form legal documents 
4. Select your advisers carefully 
5. Plan before you legally commit 
6. Smoke out issues and seek consensus early 
7. Keep good records and share them with advisers 
 
Remember that making big gains for sophisticated 
collaboration arrangements requires a great deal 
of planning and a high level of management skill. 
McDonalds, Avon, Ebay, iPod and iTunes were not 
built in a day. Their inventors, shareholders, 
directors, partners and other stakeholders and 
collaborators were accommodated after proper 
due consideration. They pulled together, not apart. 
 
What ladders can you use to target such lofty 
heights and which snakes must you avoid in your 
next project? 

 

Our Solutions and Services for 
Entrepreneurs & Commercialisation  

 

 We provide multi-disciplinary advice to assess, 
establish or resolve disputes between collaborators. 

 
 Our services and solutions for collaborators include: 
 Solutions (Deal Making & Contracting Brochure 
 Solutions (Human Resources) Brochure 
 Services (IP Auditing) Brochure 
 Solutions (Commercialisation) Brochure 
 
 Dilanchian Lawyers & Consultants 
 The University Centre 
 210 Clarence Street  
 Sydney NSW 2000 Australia 
 T (+61 2)  9269 0229 
 E info@dilanchian.com.au 
 W www.dilanchian.com.au 
 
 For more papers visit  www.dilanchian.com.au 
 


